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YES, NO, I'T’S COMPLICATED

[s it time to abolish the death penalty?
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The death penalty is error-ridden, arbitrarily
imposed and unfairly targets the poor

As a punishment, the death penalty
makes no sense: how does killing a
person who has killed a person
show that killing is wrong? Most of
the civilised world has abolished it.
India certainly does not need it as it
serves no purpose. No study has
shown that the death penalty de-
ters murder more than life impri-
sonment. The evidence is all to the
contrary. For deterrence to work,
the severity of the punishment has
to coexist with the certainty and
swiftness of the punishment. The
death penalty has not deterred ter-
rorism, murder or even theft. For
over a century, stealing attracted

the death penalty in England,
where spectators at public hang-
ings often had their pockets picked!

Problems with death penalty
The death penalty is error-ridden.
Between January 1, 2000 and June
31, 2015, the Supreme Court im-
posed 60 death sentences. It subse-
quently admitted that it had erred
in 15 of them (25%). Can this system
be trusted to take a life? And that
too based on evidence collected, or
fabricated, by a police force not
known for its probity or efficiency?
The death penalty unfairly tar-
gets the poor and marginalised.

Life can only be seen to be protected if those who
take it away are proportionately punished

The death penalty has been criti-
cised for far too long without an un-
derstanding of its nuances. It is crit-
icised mainly on three counts:
arbitrariness, irreversibility and hu-
man rights. However, the punish-
ment passes muster on all ac-
counts. Its constitutionality has not
only been upheld in India but also
in the bastion of liberal democracy
that is the U.S. The retention of the
death penalty is not a reflection of
“uncivilised” polity in theocratic
states that have come to be defined
by violence but a creation of the in-

dividual geopolitical circumstances
of each state.

Geopolitical circumstances

The Law Commission of India has
attempted to analyse the need for
the death penalty on two separate
occasions. While the 35th Report
correctly called for its retention in
order to see its impact on a new re-
public, the more recent 262nd Re-
port could not recommend the
punishment’s absolute abolition
despite a rather desperate attempt
to do the same for the first 240 pag-

The SC will have to answer whether absence of
political will is sufficient to override the right to life

The moral foundation of judicial
killing has been questioned and it
has been judged untenable in many
countries. In 2007, the UN General
Assembly passed a resolution call-
ing for a moratorium on the admi-
nistration of the death penalty by
the 59 countries that still retained
it. India is one of them, even if it
does not employ it as frequently as
countries such as Iran, China, Pa-
kistan, Saudi Arabia, and the U.S.
Only a few political parties have
demanded the abolition of the
death penalty in India, including
the Communist parties and the

Idyllic no more

The pursuit of solitude has led to
the decline of Goa
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corollary, simplicity.

A poet who recently spoke of
the need for solitude as a pre-
condition for writing said that
solitude made life simple, for ex-
ample in terms of how much
cooking was needed to sustain
the person. She added that only

== the very rich or those willing to

shed all their accoutrements are
able to access solitude and its

Consider the case of Goa, which drew the hippy set in the
1960s. Goa was attractive because of its picturesqueness,
unspoilt beaches, the simplicity of the local populace, the
slow pace of life, and low costs. The secret of Goa spread
farther each year and people began purchasing property,
buying into what the hippies had discovered. Soon, the con-
struction industry boomed, and an idyllic pace of life trans-
formed into something far more frenetic. The Goans fought
against the transmogrification of the landscape. The war
was eventually lost but the skirmishes continue between the
government and the people.

Why was this Pandora’s Box opened? Through the latter
half of the 20th century, the professional lives of Indians be-
came far busier. Many dreamt of walking away from a nine-
to-five routine. A life that was cheap, unaffected by regimen-
tation and unblemished by needless interactions was allur-
ing. Early Goa was coveted because it offered this and more.

Some moved to Goa, others invested in property giving
them an assured place on visits. Ergo, the image of Goa shift-
ed from an idyllic getaway to a party town where beach,
booze and boisterousness converged. Many prospered in
this transformation, but the environment and Goan society
suffered. Much to the dismay of those enjoying the good life
that early Goa offered, their tranquil space shrank and was

soon overrun.

Assuming everyone has within them a craving for some
measure of solitude, it is inevitable that crowds will follow
the early discoveries of new places of solitude. Yet what ma-
ny perhaps forget is that their very presence vitiates that
ecosystem. With an increasing population and incomes, ve-
ry few places have escaped the human footprint. Today, this
pursuit threatens the last vestiges of mostly untouched

nature.

Goa is an example of the aftermath of finding this seclu-
sion. Goa’s simple, idyllic life of the early years that drew the
adventurous, jaded and those looking for a reboot has van-
ished. The desire for solitude and simplicity and its discov-
ery has culminated in rancour and bitterness.

Goa’s decline proves that no frontier can remain an un-
touched outpost of nature. Solitude and simplicity do not
spring from a place but from a state of mind and deliberate
choices. The sooner we realise this, the better it will be for
India’s villages, mountains, forests and for us too.

The writer is the author of 1400 Bananas, 76 Towns & 1 Million People
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DMK. B.R. AmbedkKar, in the Consti-
tuent Assembly debates, opposed it
on the principle of non-violence.
The Congress opposed it in 1931, af-
ter Bhagat Singh, Sukhdev and Raj-
guru were executed, but has not
moved for its abolition during its
multiple terms as a ruling party.

Constitutional scepticism

An eye for an eye has ancient ap-
peal. Following the gang rape of a
young woman in Delhi in December
2012, amendments were made to
the Indian Penal Code adding the
death penalty for certain categories

Those without capital
get the punishment. Pe-
nurious prisoners on le-
gal aid get it the most,
while others with priv-
ate lawyers remain
untouched.

The death penalty is
impossible to administer fairly or
rationally. The Supreme Court has
repeatedly admitted that it has arbi-
trarily imposed this most extreme
punishment. Executions occurred
in 5.2 cases for every 1 lakh mur-
ders. Such a selection cannot but
be freakish. It depends overwhelm-
ingly on the adjudicator’s personal
beliefs. Judges opposed to it never
gave a death sentence; those in fa-
vour doled it out. Abolitionist Presi-
dents (S. Radhakrishnan and A.P. J.
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es. The exception to
abolition came in cases
of terror. Herein comes
the first defence of the
death penalty: India’s
neighbourhood is not
peaceful, unlike Scandi-
navia, and it does not
form a supranational conglomerate
of nations that facilitate common
growth, unlike the European Un-
ion. On the contrary, every day
vested interests attempt to destabil-
ise the very idea of our nation from
across every border it shares. It is
this peculiar nature of India’s polity
that must inform any debate for
abolition. As noted by the Commis-
sion itself, cases of violent terror

of rapes and repeat of-
fenders. This year India
introduced the death
penalty for those who
rape minors. The polar-
ised debate that sur-
rounded Yakub Menon’s
execution in 2015 was
yet another reminder of the perva-
sive popularity of the idea.

In 1962, the Law Commission
supported the death penalty stating
that India’s particular circumstanc-
es were such that it could not “ex-
periment” with its abolition. In
1991, the Supreme Court cited its
use in defending law and order as
the reason for its continuance. Its
alleged usefulness extends from be-
ing a potential deterrent to serving
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Abdul Kalam) refused to
reject mercy petitions,
while others, differently
inclined, readily denied
clemency. Should the
killing of a human being
depend on the philoso-
phy of a particular
individual?

Abolishing the death penalty will
ease, not enhance, the tax-payer’s
burden. The annual cost of main-
taining a prisoner is about ¥30,000.
The hangman is paid more, and we
also save on the protracted litiga-
tion that death cases involve.

Constitutional, legal and policy
issues cannot be determined by the
victim’s understandable hunger for
revenge without leading to a frenzy
where the death penalty is de-

are constant reminders
of the need to protect na-
tional stability by ensur-
ing appropriate respons-
es to such actions, and
the death penalty forms
part of the national
response.

It is in this idea that there exists a
moral support for the death penal-
ty. A punishment cannot be judged
by its impact on criminals but by its
impact on those who are still inno-
cent. Those who defend the death
penalty often do it on the basis of
retributive justice. However, the re-
tention of the death penalty is far
more fundamental than an arro-
gant state interest to seek revenge.

as a primordial need for
retribution.

That said, India has
looked to the judicial ad-
ministration of death
with greater constitution-
al scepticism. In 1980, in
Bachan Singh v. State of
Punjab, a Constitution Bench artic-
ulated the “rarest of rare” thresh-
old stating that “judges should nev-
er be bloodthirsty”. Death must
only be imposed where the alterna-
tive option is unquestionably fore-
closed. The question is, under what
circumstances are the retributive
and deterrent effects of a life in pri-
son so certainly insufficient that
death is the only answer? And can
such an answer be delivered with-

manded, as it often is, for wholly in-
appropriate cases (accidental
deaths, cheating, etc.). If life impri-
sonment sufficed for the 99.99% of
victims’ families, why not for the
minuscule fraction in whose name
the death penalty is demanded?

Punish, yes, but why in the same
cold-blooded, premeditated and
brutal manner as the prisoner
killed his or her victim? Punish-
ment should not imitate crime. We
do not rape rapists, or maim and
disfigure those who have done this
to others. Why do we have to kill
killers?

A safer country

India’s murder rate has declined
continuously since 1991 and is at
present the lowest in our recorded

On the contrary, the punishment it-
self is a reflection of societal mores.
It determines that there are certain
acts which the society so essentially
abhors that they justify the taking
of the most crucial of rights - the
right to life. For, the state acknow-
ledges that the sacredness of life
can only be seen to be protected if
those who take it away are propor-
tionately punished. The hanging of
Ajmal Kasab and Yakub Memon
strongly affirms India’s commit-
ment to the protection of life.

Rarest of rare cases only

The death penalty is also often crit-
icised on its practical implementa-
tion. Some argue that it is arbitrari-

out human error?

Problems in implementation

Implementation of the death penal-
ty has also been deeply problemat-
ic. As the recent Death Penalty In-
dia Report by the National Law
University, Delhi, indicates, the
structural flaws in our criminal pro-
cedure and criminal justice system
are most pronounced in death pe-
nalty cases. Due to biases in crimi-
nal investigations, the marginalised
— whether by religious and caste
denominations, or class — are dis-
proportionately subject to the
death penalty. And delays in the cri-
minal justice system disproportion-
ately affect those who suffer the ty-
ranny of the uncertainty of their
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Bellwethers

Only a few seats in Rajasthan and Madhya Pradesh voted consecutively in the last five Assembly
elections or more for the party that went on to win the State

Begun and Mandal in Rajasthan set the tone for 10 elections by voting for parties that triumphed at the State level
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history except for 1963. Fearmon-
gering aside, we are safer today
than our parents or grandparents
ever were. And this is not thanks to
the death penalty whose infrequent
and arbitrary implementation has
made no real difference. It may as
well have not been there. Studies
show that a more equal sex ratio
has more to do with declining mur-
der rates than killing murderers.
Nobody wants to undergo the
trauma of administering the death
penalty — not the higher courts and
not the hapless prison staff who
have to see a human being die gasp-
ing at the end of a rope. Govern-
ments kill prisoners to show that
they are tough on crime. There is
nothing muscular or tough about
killing a man who is at your mercy.

ly meted out and others find its
irreversibility repugnant. However,
both these sets of criticisms are re-
flections of bad syllogism. The pun-
ishment is not arbitrary because it
comes out of a judicial process. To
term the punishment as arbitrary,
one has to necessarily prove the
process as flawed. However, in the
cases of the death penalty, the
courts have made sure that caution
is exercised in giving the punish-
ment. They are conscious of its irre-
versibility and have therefore res-
tricted it to only rarest of rare cases
that shock the conscience of socie-
ty. This is reflective in the fact that
in the last 13 years, only four people
have been executed.

life. India also retains the death pe-
nalty as an option for non-homicide
offences where the instrumentality
argument is the most attenuated.
Even so, the Supreme Court upheld
it, as recently as 2015, for kidnap-
ping with ransom.

In 2015, the Law Commission
called for abolition of the death pe-
nalty for ordinary crimes, and acti-
vists continue to argue for abolish-
ing it altogether. Political will in
India is still bound by populism.
However, the constitutionality of
the death penalty will continue to
be challenged and, sooner or later,
the Supreme Court will have to
answer whether absence of politi-
cal will is sufficient ground to over-
ride the right to life.

FIFTY YEARS AGO DECEMBER 14, 1968
Anti-Ayub riots in East Pakistan

Pakistan police to-day [December 13] opened fire at two places
in Chittagong in East Pakistan, injuring 12 persons, according
to a Radio Pakistan broadcast monitored here [New Delhi] to-
night. A violent crowd attacked a food train during the Opposi-
tion-sponsored province-wide hartal to-day. When the police
interfered, the crowd attacked them. The police then opened
fire, injuring three persons. Police also opened fire on a crowd
which indulged in setting fire to transport buses and public
vehicles. Six persons were injured in this firing. Police were re-
ported to have rounded up a large number of “suspects” in
major cities throughout East Pakistan where the strike call ap-
peared to have been obeyed by the majority of workers. One
of the men arrested in Dacca was Colonel Mukhtar Husain,
Private Secretary to Independent Opposition leader Air Mar-
shal Asghar Khan. The Colonel was arrested outside a mosque
as he and Air Marshal were talking to newsmen. Air Marshal
Asghar Khan protested against the arrest and asked to be de-
tained himself, but the police refused.

A HUNDRED YEARS AGO DECEMBER 14, 1918.

Bombay Engineering Congress.

The fourth meeting of the Bombay Engineering Congress was

opened yesterday [in Bombay on December 12] in the Board

Room of the G.L.P. Railway. Over one hundred members were
present from all parts of the presidency including Sind and re-
presenting different branches of Engineering. The president,

Mr. E.J. Preston, delivered his address, which was illustrated

SEAT NAME 1977 1980 1985 1990 1993 1998 2003 2008 2013 2018
BEGUN B B B B by various samples of bricks and tiles made from local mate-
MANDAL rials and produced with the idea of finding cheap and good
TONK materials for the construction of houses. Referring to Indian
KEKRI Railways he said the first Railway to open in India was the
SHED Great Indian Peninsula Bailvs{ay in 1853 and the present mi-
SUJANGART leage of railways. of all kinds in India was about 47,500. This
TR was not very rapid progress.
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KAMAN | Returning soldier effect
KHERWARA SOCIOLOGY
NIWAI _F= This refers to the social phenomenon wherein soldiers who
OSIAN return from wars are more likely to father sons rather than
AR daughters when compared to other men. The returning sol-
SAWAI MADHOPUR dier effect was first observed in 1954 among American sol-
SIKAR diers who were returning home after the Second World War

and also among the soldiers of other nations that took part in
SEATNAME | 1967 | 1972 | 1977 | 1980 | 1985 | 1990 | 1993 | 1998 | 2003 | 2008 | 2013 | 2018  The party that won the war. Various theories have been proposed by social scien-
KHARGONE : : : : in Khargone in tists to explain this phenomenon. Some evolutionary psychol-
southern Madhya . . .

NEPANAGAR Pradesh has gone on ogists believe that wars may favour the survival chances of
NIWAS o i e S i men who are more likely to have sons, thus leading to the
VANAWAR the last 12 elections birth of more sons in the years after the end of a major war.
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Video: India gets submarine rescue system
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