Going grey
Will being put on the watch list force Pakistan

to withdraw state support to terror groups?

he Financial Action Task Force (FATF) that moni-
Ttors countries on action taken against terror-fi-

nancing and money-laundering has decided to
place Pakistan back on its watch list, or “greylist”, from
June. The decision is both appropriate and overdue, gi-
ven Pakistan’s blatant violation of its obligations to
crack down on groups banned by the Security Council
1267 sanctions committee that monitors groups affiliat-
ed to the Taliban (which originally included al-Qaeda af-
filiated groups), such as the Lashkar-e-Taiba, Jaish-e-
Mohammed and the Hagqani network. Their leaders
like Hafiz Saeed and Masood Azhar continue to hold pu-
blic rallies and freely garner support and donations. In
the process, both the LeT and JeM, which continue to
praise and claim credit for terror attacks in India, have
grown their bases in Pakistan, with fortress-like head-
quarters in Muridke and Bahawalpur that the authori-
ties turn a blind eye to. By doing this, successive Pakis-
tani governments have jeopardised ties with India, and
shown disregard for the outcry against terrorism world-
wide. One violation was a Pakistani court’s bail to Zaki-
ur-Rehman Lakhvi, LeT operational commander and a
key planner of the November 2008 Mumbai terror at-
tacks. Under the 1267 sanctions ruling, banned entities
can get no funds, yet Lakhvi received the bail amount,
and the authorities have since lost track of him.

It is surprising, then, that the first round of talks of
the International Cooperation Review Group that
makes its recommendations to the FATF plenary failed
to reach the consensus needed to list Pakistan, despite
a formidable team of the U.S., U.K., France and Germa-
ny proposing the resolution against it. That the initial
support for Pakistan came from China, Saudi Arabia,
Turkey and the Gulf Cooperation Council countries is
cause for concern in New Delhi, given the recent diplo-
matic outreach by India. Equally significant, however,
is China’s turnaround in the plenary session two days
later, when it dropped objections to the resolution, in-
dicating that its support for Pakistan is negotiable and
not set in stone. The FATF listing will not miraculously
change Pakistan’s behaviour, and this is not the first
time it has been listed as a country with “strategic def-
iciencies” in countering terror-financing and money-
laundering. However, if the greylisting comes as part of
a concerted campaign to hold Pakistan accountable,
and pressure is ratcheted up with financial strictures on
its banks and businesses and targeted sanctions im-
posed against specific law enforcement and intelligence
officials, it may yet bear fruit. The hope is that such
sanctions will persuade Pakistan to stop state support
for these terror groups and become a responsible
player on the global stage and a responsive neighbour.

No discrimination

Insurance law must be revisited to remove
unreasonable exclusions in health policies

he Delhi High Court’s order striking down a dis-
Tcriminatory exclusion clause in a health insu-
rance policy, and upholding the claim of a pa-
tient, should have the broader effect of eliminating
similar exclusions. The case involved a rare heart condi-
tion based on which United India Insurance Company
rejected the claim, viewing it as a manifestation of a ge-
netic disorder. By its very nature, such exclusion de-
feats the purpose of the health policy. But then, policies
sold to individuals invariably contain a plethora of ex-
clusions in the fine print, diminishing their practical va-
lue. They are heavily weighted in favour of the insurer.
The court has struck a blow for the rights of the indivi-
dual by holding that exclusion of the kind invoked does
not just involve a contractual issue between the two
sides, but the basic right to health flowing from Article
21 of the Constitution. It has gone further to interpret
the right to health as being meaningful only with the
right to health care, and by extension, health insurance
required to access it. This is good advice. The Centre,
which has committed itself to a universal National
Health Protection Scheme, and the Insurance Regulato-
ry and Development Authority would do well to heed it.
They must review all the policies, and eliminate unrea-
sonable exclusionary clauses designed to avoid claims.
Several studies have pointed out that health insu-
rance in India suffers from lack of scale, covering only
about 29% of the households surveyed under the Na-
tional Family Health Survey-4, that too in a limited way.
The health-care system also lacks regulation of costs.
There is asymmetry of information, with the insured
member unable to assess the real scope of the policy or
negotiate the terms with the provider. Questions such
as these led to the enactment of a new health-care law
in the United States during the Barack Obama adminis-
tration, whereby strict obligations were placed on in-
surers and unreasonable exclusions removed. India’s
health insurance and hospital sectors closely follow the
American pattern, and are in need of strong regulation.
This is necessary to define costs, curb frauds and em-
power patients. As the Delhi High Court has observed,
exclusions cannot be unreasonable or based on a broad
parameter such as genetic disposition or heritage. Insu-
rance law has to be revisited to also ensure that there is
a guaranteed renewal of policies, that age is no bar for
entry, and pre-existing conditions are uniformly co-
vered. Problems of exclusion will be eliminated if the
payer-insurer is the state, the financing is done through
public taxes, and coverage is universal. Given its stated
intent to ensure financial protection against high health
costs, India should adopt such a course. The short-term
priority is to remove discriminatory clauses in policies
and expand coverage to as many people as possible.

The 1947 singularity
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temporary history, the mean-

ing and significance of 1947 and
of the framing of the Constitution
have always been contested. Did
the Constitution mark a moment
of discontinuity with the colonial
past, and a desire to transform In-
dian political and social struc-
tures? Or was it simply a transfer
of political power and a change of
rulers, leaving underlying institu-
tional arrangements intact? Sup-
porters of the second view mar-
shal a formidable array of
arguments to support their case
that the Constitution was simply a
continuation of what existed be-
fore, with a few cosmetic changes.
They point out that two-thirds of
the Constitution replicates the
1935 Government of India Act, that
key enablers of colonial executive
dominance such as the ordinance-
making power and Emergency
powers were carried over, and that
the Constitution expressly en-
dorsed existing colonial laws. This
interpretation has sometimes
been validated as well by the Su-
preme Court, which once pointed
out that the Constitution “did not
seek to destroy the past institu-
tions; it raised an edifice on what
existed.”

In the debates on India’s con-

Incremental progress

Central to this argument is the is-
sue of suffrage. It is argued that in
the thirty years before Indepen-
dence, there had been a slow and
incremental development of re-
presentative institutions in India.
Waymarked by the 1919 and 1935
Government of India Acts, which
established a limited franchise and
allowed for the functioning of pro-
vincial legislative assemblies, the
argument — again, in the words of
the Supreme Court — is that the
“new governmental set-up was
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n the rights-based approach that informed the country’s adoption of universal suffrage

[only] the final step in the process
of evolution towards
self-government.”

This is not merely an academic
debate. As the civil liberties lawyer
K.G. Kannabiran pointed out,
“Our political struggle retained
with total composure the entire
colonial legal system which had
been effectively used against the
freedom struggle”. Indeed, ele-
ments of this system have been
upheld and endorsed by the
courts, some quite recently. These
include the laws of sedition, blas-
phemy and criminal defamation,
Section 377 of the Indian Penal
Code, and far-reaching Emergen-
cy powers. All these provisions are
based on similar logic: the colonial
imperative of reducing citizens to
subjects and placing their liberties
at the mercy of centralised and un-
accountable power.

It is in this context that the pu-
blication of a new book — How In-
dia Became Democratic: Citizen-
ship and the Making of the
Universal Franchise — assumes
great importance. Written by the
Israeli scholar Ornit Shani, it is the
story of the first general election of
independent India. The prepara-
tions for this election were con-
ducted in tandem with the deliber-
ations of the Constituent Assembly
and the framing of the Constitu-
tion. They involved massive tasks
such as the preparation of electo-
ral rolls for an entire nation and
the setting up of an electoral ma-
chinery, all against the back-
ground of a violent Partition and
mass displacement of people.

How India Became Democratic
traces the mechanics of this pro-
cess, which was truly epic in its
scale, scope and imagination, and
resurrects the histories of the bu-
reaucrats and civil servants, the
unsung heroes, who made it possi-
ble. Beyond that, however, it
makes a crucial point: notwith-
standing the existence of voting
and the presence of representative
institutions in pre-Independence
India, the imagination and imple-
mentation of universal suffrage
was not in any sense a “continua-
tion”, or simply an “incremental
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development” of what existed be-
fore. Rather, it was revolutionary
in the true sense of the word, a re-
imagination of the social contract
and the basic principles that un-
derlay it.

Universal suffrage

In at least four distinct ways, un-
iversal suffrage in independent In-
dia marked a decisive break from
its colonial past. First, arithmeti-
cally: the franchise granted by the
British regime in the 1919 and 1935
Government of India Acts was
highly restricted, and at the high-
est (in 1935) no more than 10% of
Indians could vote. Second, struc-
turally: voting in British India took
place under the regime of separate
electorates, divided along class
and economic lines. Third, the
character of the electorate: voting
entitlements were based on pro-
perty and formal literacy-based
qualifications, which reproduced
existing social and economic hie-
rarchies, and excluded the very
people whose interests were most
in need of “representation”. In-
deed, women’s entitlement to vote
was often linked to the status of
their husbands. And fourth, voting
was a gift of the colonial govern-
ment, which could be granted or
taken away at its will. Suffrage was
a privilege accorded to a few In-
dians, and not a right that all In-
dians had to decide who would
govern them.

Consequently, in expanding the
electorate from 10% to almost
100%; in abolishing separate elec-
torates for a conception of univer-
sal citizenship; and above all, in
decisively rejecting arguments

Cornered by the Quad?

The four countries will have to show that their infrastructure development plans are a match to Chinese ambitions

e

A
b }

bk
“‘1’-\._,(
-

HARSH V. PANT

ast November on the side-
Llines of the East Asia Summit

in Manila, the Quadrilateral
arrangement involving Australia,
India, Japan and the U.S. saw a re-
vival as officials exchanged notes
on regional and global security. It
has been a remarkable turnaround
in the prospects of an arrange-
ment which had collapsed a de-
cade ago under the weight of Chi-
nese démarches. In 2017 it was an
assertive Beijing that brought the
four Indo-Pacific powers together
to manage the externalities arising
out of the scale and scope of Chi-
na’s rise.

Challenging China

Despite an initial meeting, there
has been a range of questions on
the viability of the Quad arrange-
ment, and specifically on its agen-
da given that the grouping has of-
ten been wary of explicitly
annoying the Chinese.

But there are signs of emerging
priority areas. Last week it was re-
vealed that the four countries are
working to establish a joint region-
al infrastructure scheme as an al-
ternative to China’s Belt and Road
Initiative (BRI). Though the plan is
still in its nascent stage, it is clear
that the normative order China is
trying to construct in the econom-
ic sphere will not go unchallenged.
As Australia’s Minister for Foreign
Affairs Julie Bishop said recently in
a media interview in London,“We
want to work with China to ensure
that their infrastructure invest-
ment is commercially sustainable,
is transparent and adds to the eco-
nomic growth that is so needed in
our part of the world.”

The Quad has expressed reser-
vations on the BRI in its own ways.
But the four countries have rightly
recognised that merely opposing it
will not advance their agenda gi-
ven the hunger for infrastructure
in large parts of the world. Accord-
ing to some estimates, developing
nations in the Indo-Pacific itself
need around $26 trillion through
2030 for their infrastructure
needs. As a pet project of Chinese
President Xi Jinping, the BRI is
aimed at situating Beijing at the
core of the global economy by
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building global transport links
across the world. China’s ambi-
tions in this regard have also kept
expanding with its first official Arc-
tic policy white paper which talks
of a “Polar Silk Road.” The Quad
nations will have to present their
own model if only to underscore
the normative differences bet-
ween the Chinese and their ap-
proach. China with its BRI is pro-
viding a new economic template
to the world, and it is important
for those powers which view Beij-
ing’s approach as top-down,
opaque and self serving to pro-ac-
tively provide credible alterna-
tives. The scale and scope of the
Chinese economic footprint can
only be tackled if the Quad nations
combine forces. Unlike the mili-
tary option, this is a softer side of
the “Quad” engagement and its
members are already undertaking

that individuals who were formal-
ly “illiterate” were incapable of ex-
ercising the franchise, the Indian
Constitution - and the first general
election - were truly transforma-
tive in character. How India Be-
came Democratic argues persua-
sively that in transforming voting
from a privilege that was accorded
to a select few to a right that could
be enforced by all, independent
India transformed the status of its
people from subjects to citizens, in
important and far-reaching ways.
In the realm of the political, it was
a transformation from hierarchy
and subordination to radical
equality.

This insight should make us
think more deeply about the Con-
stitution’s transformative charac-
ter. As Kannabiran wrote, “a Con-
stitution framed after a liberation
struggle... is like poetry, emotion
recollected in tranquility.” Would
it be a fair reading of this poem to
assume that in the one, narrow
sphere of elections and voting, it
meant to transform subjects into
citizens, but in all other political
and social spheres, it intended to
retain hierarchy and subordina-
tion? Would this be in tune with
the freedom struggle itself, whose
aspirations went much beyond the
simple demand of periodic elec-
tions? Could it not, instead, be ar-
gued that universal suffrage was
the most visible and tangible in-
stance of the constitutional aspira-
tion to democratise the Indian pol-
ity and society in its most
comprehensive sense: that is, to
democratise the relationship bet-
ween the individual and the state
even after elections, by constrain-
ing the amount of centralised pow-
er that the state could accumulate
(even when it claimed to be acting
in the best interests of citizens),
and to democratise the relation-
ships of power and dominance
within other non-state institu-
tions, such as the workplace and
the family? Could it not be said, in
language developed by South Afri-
can constitutional scholars, that
the Constitution intended to take
us from a “culture of authority” to
a “culture of justification” - that is,

connectivity projects around the
world. India and Japan, for exam-
ple, are working on an ambitious
Asia-Africa Growth Corridor link-
ing Southeast Asia to Africa. The
idea of an Indo-Pacific “quad” has
been much talked about but this
will be the first concrete manifes-
tation of the idea in operational
terms.

Pushing back

The biggest concern about the BRI
is that it is a means of cementing
Chinese economic hegemony and,
in the process, challenges the
foundations of the extant liberal
economic order. While underlin-
ing their support for the need for
global and regional connectivity in
principle, the Quad members have
been pushing back. India’s opposi-
tion has been the strongest partly
because the China-Pakistan Eco-
nomic Corridor, which is a part of
the BRI, passes through Pakistan-
occupied Kashmir. India was the
only major power which did not
attend the BRI summit hosted by
China last May. Japan has laid
down specific conditions for its
participation in the BRI even as it
is looking to use its official deve-
lopment assistance to promote a
broader “Free and Open Indo-Pac-

a culture in which every exercise
of power and authority must be
justified to those who are subject
to it, even when it is said to be for
their own good?

Changes in court

There are recent signs that the
courts have begun to understand
this. In early 2017, in a very signif-
icant judgment involving the exec-
utive’s ordinance-making powers,
the Supreme Court expressly de-
parted from colonial precedents
on the subject, and placed impor-
tant limits upon the scope of presi-
dential ordinances. Later in the
year, when the court was hearing
the dispute between the elected
Delhi government and the Lieute-
nant-Governor (another colonial
holdover), more than one counsel
framed the issue in terms of the
constitutional commitment to pro-
gressively deepening democracy.
And indeed, many of the pending
and upcoming cases in the Su-
preme Court’s docket involve
questions of how much power the
state can wield over individuals,
what rights individuals have to de-
cide for themselves how they will
define their relationship with the
state, and above all, how the con-
stitutional “culture of justifica-
tion” holds the state accountable
for the uses and abuses of such
power.

In hearing and deciding these
cases, the court has an opportuni-
ty to affirm the words of one of its
greatest civil rights judges, Justice
Vivian Bose, who recognised the
deeply transformative character of
the Constitution when he said: “Is
not the sanctity of the individual
recognised and emphasised again
and again? Is not our Constitution
in violent contrast to those of
states where the state is everyth-
ing and the individual but a slave
or a serf to serve the will of those
who for the time being wield al-
most absolute power?” How India
Became Democratic helps us to un-
derstand that the answer to both
those questions is an unambigu-
ous “yes.”

Gautam Bhatia is a Delhi-based lawyer

ific Strategy” including “high-qual-
ity infrastructure”. Australia has
challenged the principles which
frame the BRI. U.S. Defence Secre-
tary Jim Mattis has suggested that
“no one nation should put itself in-
to a position of dictating ‘One Belt,
One Road’”. After the U.S. pulled
out of the Trans-Pacific Partner-
ship, raising apprehensions about
America’s continued commitment
to Asia’s future, infrastructure in-
vestment in the region will bring it
back in the game.

Beijing has already expressed
its unhappiness at the emergence
of the “Quad” and will see moves
to counter the BRI as an attempt to
shift the balance of power in the
wider Indo-Pacific. China’s wor-
ries will only increase as the com-
bined might of these four powers
is quite formidable. The possibility
of major power coordination on
managing global connectivity still
remains a possibility but as more
and more countries recognise the
limits of Chinese approach, the
Quad’s attraction will get even
stronger.

Harsh V. Pant is Distinguished Fellow at
the Observer Research Foundation, New
Delhi and Professor at King’s College
London
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Where are the checks?
There are many skeletons
in the cupboards of Indian
public sector banks
(‘Investigation’ - “Bank of
Baroda’s role in South
Africa’s Gupta scandal”,
Page 1, February 27). The
details in the report leave
one wondering whether
there are any monitoring or
supervision systems in
banking operations. If they
exist, how and why has
monitoring gone haywire
with businessmen making
merry at the cost of
innocent account holders?
The Reserve Bank of India
and the Union Finance
Minister have a lot to
answer for as fresh
revelations almost every
day are showing banking
operations in a bad light.
Pointing the finger is no
solution. The government
has to act fast before
scandals in the banking

sector consume it, just like
the 2G case in the case of
the UPA.

V. SUBRAMANIAN,
Chennai

Spiralling violence
Though the article, “Life in
a deadly democracy”
(Editorial page, February
27), is focussed on Kerala, it
should cause the leadership
of both the political left and
the right to introspect over
whether the on-going
accent on violence all over
the country with the ‘you-
started-it’ or retaliatory
argument can ever bring
peace. Anger at criticism is
the reaction of one who is
immune to the compulsions
of change in societies. This
anger is being repeatedly
and arrogantly displayed
publicly by people of all
political persuasions.
Violence, whether
temporary or “necessary”,

cannot provide long-term
solutions for societies. In
the short term or on an
immediate basis, it can
provide “relief” but only to
the section which wields
power, whether locally or
widespread. We live in
troubled times which can
get worse unless we wake
up to the reality of
collapsing democratic
institutions and impending
societal collapse due to
violence being perpetrated
socially, economically and
politically.

SUDHIR G. VOMBATKERE,

Mysuru

One of a kind

As one among a handful of
artistes to have started
acting at a very young age,
Sridevi’s glittering career
can hardly be matched
(Editorial - “Ms. India”,
February 27). Given her
meteoric rise, from a child

artiste in south Indian films
to becoming a lead actress
in Hindi cinema, it would
no exaggeration to call her
an institution. The younger
generation of actors have a
lot to learn from her in
terms of her incredible
energy, talent, wealth of
experience, enviable track
record, professionalism and
hard work, and down-to-
earth nature. Her
contribution to pan-Indian
cinema is sure to have
fetched her the Dadasaheb
Phalke award eventually.

R. PRABHU RAJ,
Bengaluru

No parallel

It is extremely disturbing to
find and read about
references being made to
“cancer” in the context of
the spate of scams in the
banking sector. Corruption
is a crime and something to
be ashamed of. Cancer is

not. Thousands of patients

definitely not with shame.

There should be no
parallels where none exist.
[ am sure that my
colleagues working in the
field of cancer prevention
and cure will share my

with cancer cross the
portals of the Cancer
Institute in Adyar, Chennai,
and as its chairman, I can
say that we doctors are
proud that many of them

lead productive lives. We outrage.
do not want the word DR. V. SHANTA,
“cancer” to be associated Chennai

with guilt, a sense of
hopelessness or dread. And
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CORRECTIONS & CLARIFICATIONS:

The report headlined “In a record, more than 4 lakh olive rid-
leys nest at Rushikulya” (Feb 27, 2018) referred to olive ridley
turtles as endangered species. According to IUCN (International
Union for Conservation of Nature) it is classified under vulnerable
species.

The Ground Zero page story titled “The champions of clean air”
(Feb. 24, 2018) erroneously referred to Cuddalore as an industrial
hotspot on the western coast, just a few hours from Chennai. Cud-
dalore is on the eastern coast. The story talked about formulating
standards for voluntary organic compounds. It should have been
volatile [substances that easily evaporate at ordinary temperat-
ures] organic compounds.
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