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Countering growing inequality

Indian social policy must raise health and education levels all around, as China has done

the human capital profile of a This brings us back to India. In-

Change & continuity

Vijay Rupani and Jairam Thakur will be judged
by the same criterion: performance

leader is as good as the party he leads. But in
Aﬁujarat and Himachal Pradesh, the Bharatiya Ja-
ata Party found the performance of its chief mi-
nisterial candidates at variance with that of the rest of
the party. Vijay Rupani, the incumbent Chief Minister,
won his Rajkot West seat comfortably, even as the BJP
conceded ground to the Congress in Gujarat. Prem Ku-
mar Dhumal lost in Sujanpur, but the BJP won big in Hi-
machal Pradesh to wrest power from the Congress. Af-
ter the poor showing in Gujarat, the re-nomination of
Mr. Rupani as the legislature party leader was not auto-
matic; there were other contenders, including his de-
puty, Nitin Patel. The BJP was under some pressure to
send a positive signal to the Patidar community, large
sections of which appeared to have shifted their alle-
giance to the Congress. But the party settled for anoth-
er term for Mr. Rupani, not wanting to pin the blame for
the below par performance on him. After all, the cam-
paign had been led from the front by Prime Minister Na-
rendra Modi and party president Amit Shah. Ignoring
Mr. Rupani’s claim would only have meant laying the
groundwork for further disaffection within the party. In
Himachal Pradesh, the situation was, in many ways, ve-
ry different. Despite losing his seat, Mr. Dhumal was not
out of contention for the post of Chief Minister till the
very end, with many newly elected members of the le-
gislature offering to vacate their seats for him. But while
recognising that Mr. Dhumal did indeed boost its chanc-
es in several seats, the BJP opted for five-time MLA Jai-
ram Thakur as the new Chief Minister. Evidently, the
reasoning was that rewarding Mr. Dhumal would be in-
terpreted by detractors as a show of disrespect to the
verdict of the people in his constituency. Also, the BJP’s
ideological mentor, the Rashtriya Swayamsevak Sangh,
is known to be opposed to rewarding with ministerial
posts those who have lost an election. That Mr. Thakur
is a former pracharak would only have made the RSS
bring greater force to bear upon the BJP in this regard.
While the choice of Mr. Rupani is a vote for continui-
ty, it is not an endorsement of everything that he did in
the short period he has been in power in Gujarat. To
rule in Mr. Modi’s name is one thing, but to not be a pro-
active agent in governance is quite another. Mr. Rupani
will continue to be on test under the keen eyes of the
Modi-Shah combine. The BJP’s rural backing seems to
have shrunk and the party depended heavily on its core
support base of traders and the urban middle class to
win the election. In Himachal, Mr. Thakur will likely
have a freer hand, but he too will be under watch. Un-
less he can help his party beat the incumbency disad-
vantage, Mr. Thakur will not be seen as having done his
job. Retaining power is not as easy as re-gaining power.

After the sanctions

Diplomacy remains the best option to
bring North Korea to disarmament talks

he fresh round of economic sanctions imposed
Tunanimously by the UN Security Council on

North Korea is a predictable response to mount-
ing international frustration over the nuclear stand-off.
The measures come days after the U.S., echoing suspi-
cions in other countries, charged the North Korean go-
vernment with the world-wide ‘WannaCry’ cyberat-
tacks in May. The sanctions include an 89% curb on
refined petroleum imports into North Korea, stringent
inspections of ships transferring fuel to the country,
and the expulsion of thousands of North Koreans in
other countries (who send home crucial hard currency)
within two years. Despite the crippling nature of the
curbs, there is some good news on this imbroglio. As on
previous occasions, Beijing and Moscow were able to
impress upon the Security Council the potentially des-
tabilising and hence counterproductive impact of ex-
treme measures. This is significant given the interconti-
nental ballistic missile that Pyongyang launched in
November. It was described by U.S. Defence Secretary
Jim Mattis as technically more sophisticated than anyth-
ing witnessed previously, and the North Korean re-
gime’s claim that it could deliver nuclear warheads
anywhere in North America has been viewed with con-
cern. However, even as China and Russia approved the
latest measures, they continued to state their prefe-
rence for diplomatic engagement. It remains to be seen
how much more pressure Beijing can exert upon Pyon-
gyang.

The stated aim of the sanctions regime has been to
force North Korea to halt its nuclear programme and
start disarmament negotiations. In September, North
Korea detonated its sixth underground nuclear device,
which it claimed was a hydrogen bomb. That assertion
remains unverified, but experts believe the explosion
was many times more powerful than previous detona-
tions. The development has served as a reminder to the
U.S. that the scope for military options may be increas-
ingly narrowing. Against this backdrop, a revival of
stalled peace negotiations between the P-5 nations and
North Korea may be the only realistic alternative on the
horizon. The successful conclusion of the 2015 civilian
nuclear agreement between the P-5 plus Germany and
Iran affords a constructive template to move ahead with
North Korea. Certainly, U.S. President Donald Trump
has delivered a scathing blow to the Iran deal, even as
he stopped short of scrapping it. Iran’s continued com-
pliance with the inspections of the International Atomic
Energy Agency may not mean much to Mr. Trump, gi-
ven his overall distrust of multilateral institutions. But
that is no reason why other big powers should not pur-
sue the diplomatic effort with redoubled energy. Coun-
tries that backed the recently adopted UN nuclear wea-
pons abolition pact should likewise lobby Pyongyang.

-

W L

My

PULAPRE BALAKRISHNAN

he release recently of the
T World Inequality Report 2018
has brought into focus an as-
pect of economic progress in In-
dia. This is the continuous growth
in inequality here since the
mid-1980s. To grasp this, consider
the reported finding that the top
1% of income earners received 6%
of the total income in the early
1980s, close to 15% of it in 2000,
and receives 22% today. As this is a
report on a global scale, we can
see the trend in inequality across
the world, providing a compara-
tive perspective across countries.
In particular, it enables a com-
parison of economic progress
made in India and China. This is
not flattering of India. Since 1980,
while the Chinese economy has
grown 800% and India’s a far low-
er 200%, inequality in China today
is considerably lower than in In-
dia. The share of the top 1% of the
Chinese population is 14% as op-
posed to the 22% reported for In-
dia. The authors go on to empha-
sise that growing inequality need
not necessarily accompany faster
growth, observing that inequality
actually declined in China from
the early 21st century. By then Chi-
na had grown faster for longer
than most countries of the world
ever did.

Basket of indicators

The findings in the World Inequali-
ty Report serve as grist to the mill
that is the study of the progress of
nations. But before we proceed to
reflect on them we may pause to
consider their underlying metho-
dology. First, the results are based
on the share of top incomes. This
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is not invalid but some of the find-
ings may alter if we adopt mea-
sures of inequality that character-
ise the entire distribution. To be
precise, the inequality ranking of
China and India may now reverse.
But this need not hold us back as it
is evident that China’s perfor-
mance is far superior all round to
that of India. China has grown fas-
ter, has far lower poverty and far
higher average income, and its in-
come distribution is less unequal
at the very top. The World Deve-
lopment Indicators data released
by the World Bank show that per
capita income in China was five
times that of India in 2016 while
the percentage of the population
living on less than $1.90 a day was
about 10 times less at the begin-
ning of this decade. India has a for-
bidding gap to traverse in all direc-
tions, but for now let us focus on
inequality.

It is the comparative perspec-
tive contained in the Report that
makes it useful. India-based re-
searchers have for some time now
pointed out that the country is be-
coming less equal since 1991. Also,
we need not turn to the expe-
rience of China to recognise that
growth need not be unequalising.
We know independently that in-
equality in India declined for three
and a half decades since 1950 even
as the economy grew steadily,
though maybe not spectacularly. It

is important to comprehend this
outcome if we are to understand
the source of inequality in India,
not to mention why India lags Chi-
na.

Now, is a comparison of the
progress made in China and India
meaningful at all? Yes it is, for
though representing different pol-
itical systems, they had both been
large agrarian economies at simi-
lar levels of per capita income
when they had started out in the
early 1950s. Moreover, the ab-
sence of democracy in a society
does not by itself guarantee faster
economic growth and greater in-
come equality. For a populous
poor country to lift itself to a high-
er growth path and stay there re-
quires imaginative public policy
and a steady governance. We can
see this in the divergent economic
histories of North and South Ko-
rea. So what is it that China did
better than India?

The Chinese clue

If there is to be a meta narrative for
China’s economic development, it
is that its leadership combined the
drive for growth with the spread-
ing of human capital. Human cap-
ital may be understood as a per-
son’s endowment derived from
education and robust health.
When a population is more or less
equally endowed, as it was in Chi-
na when it began to draw ahead,

country may be represented by a
rectangle. Now the returns to la-
bour would be relatively equal
compared to the country in which
the distribution of human capital
is pyramidical, which is the case
for India. To see the latter better,
note that the share of the Indian
population with secondary school-
ing is less than 15%. China had by
the early 1970s achieved the level
of schooling India did only by the
early 2Ist century. The spread of
health and education in that coun-
try enabled the Chinese economy
to grow faster than India by ex-
porting manufactures to the rest
of the world. These goods may not
have been the byword for quality
but they were globally competi-
tive, which made their domestic
production viable. The resulting
growth lifted vast multitudes out
of poverty. As the human capital
endowment was relatively equal,
most people could share in this
growth, which accounts for the re-
lative equality of outcomes in Chi-
na when compared to India. An in-
gredient of this is also the greater
participation of women in the
workforce of China, an outcome
that eludes India.

While concluding this brief ac-
count of China’s progress, two
points may be made. China is no
exception to the general history of
progress made in East Asia, right
down to the authoritarianism, on-
ly that China has remained even
more authoritarian. This makes it
appropriate to term progress in
the country as growth through hu-
man capital-accumulation for
there can be no human develop-
ment without democracy, whatev-
er may be the health and educa-
tional attainments of a population.
Recent revelations suggest that the
massacre of pro-democracy prot-
esters at Tiananmen Square in
1989 was far greater than believed
to be.

How India rejects bad patents

Strong standards for patents have filtered the bad from the good, with the least administrative and financial burden

FEROZ ALI & SUDARSAN RAJAGOPAL

markable amendments to the

Indian Patents Act of 1970, to
keep medicines affordable in the
country. Since then we have faced
a significant blowback not just
from the global pharmaceutical in-
dustry but also from developed
world including from the U.S. and
the European Union.

At the heart of the matter are
the strong standards for patents
which India introduced to pro-
mote genuine innovation across all
fields of technology, in perfect
compliance with the World Trade
Organisation (WTO) norms. In
contrast, developed countries
have weaker standards as a result
of incessant lobbying by corporate
behemoths. Twelve years later, we
now know what it means: India re-
jects bad patents in far greater

In 2005, India made some re-

number than developed
countries.
The background

The findings of a new study by us
which examined all 1,723 pharma-
ceutical applications rejected by
the Indian Patent Office (IPO) bet-
ween 2009 and 2016 have been an
eye-opener.

Section 3(d) of the Indian Pa-
tents Act, a provision introduced
to restrict the patenting of new
forms of known pharmaceutical
substances, became the subject of
international attention after its use

inrejecting a patent application by
Novartis for the anti-cancer drug,
Gleevec. We found that exceptions
to patentability in Section 3 of the
Act, which includes Section 3(d),
were responsible for 65% of all re-
jected pharmaceutical patent
applications.

Over its short lifetime, Section
3(d) has survived a challenge to its
constitutionality before the Ma-
dras High Court, and Novartis’s
fight against the rejection of its pa-
tent that went to the Supreme
Court. Both courts ruled decisive-
ly to uphold the legality of Section
3(d). The United States Trade Re-
presentative has also repeatedly
rebuked India for this provision in
its Special 301 Report, despite its
perfect compliance with WTO
norms. While the world’s atten-
tion is still fixed on this legal expe-
riment that the Indian Parliament
introduced into law, there has
been a dearth of information on
how the IPO has applied Section
3(d). We found that it filters the
bad from the good, with the lowest
possible administrative and finan-
cial burden.

Rejected using Section 3(d)

An astonishing 45% of all rejected
pharmaceutical patent applica-
tions cited Section 3(d) as a reason
for rejection: the applications
were identified as mere variants of
known compounds that lacked a
demonstrable increase in thera-
peutic value.
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Between 1995 and 2005, prior
to our new law, India provided a
temporary measure to receive pa-
tent applications for pharmaceuti-
cal products at the IPO, called the
mailbox system. Though intro-
duced in 2005, the use of Section
3(d) gradually increased from
2009 when mailbox applications
were examined. The spike coin-
cides with the Supreme Court’s
ruling in the Novartis case, in April
2013. It would appear that this
judgment provided legal certainty
to Indian patent law in general,
and Section 3(d) in particular, ena-
bling the IPO to weed out trivial
innovations.

At the patent office

In the last decade, we found that
the IPO rejected about 95% of all
pharmaceutical patent applica-
tions on its own. Only 5% were
through the intervention of a third
party, such as a pre-grant oppo-
nent. Our basic patentability crite-
ria, that the invention should be

new, involve an inventive step (al-
so known as non-obviousness),
and should be capable of indus-
trial application, were the most
frequently used grounds for rejec-
tion, followed by the exceptions to
patentability grounds in Section 3.

Section 3(d) invaluably equips
the IPO with a yardstick to eval-
uate applications that are merely
trivial innovations over existing
technology. In cases where the in-
vention is a variant of a known
substance, the criterion for paten-
tability is proof of a necessary im-
provement in its performance for
its designated use, i.e., increased
efficacy. In the context of pharma-
ceuticals, as was the case involving
Novartis, this translates to evi-
dence of an improvement in thera-
peutic efficacy. In other words, tri-
vial innovation must result in a far
better product in order to qualify
for patent protection.

Within the arcane world of pa-
tent law, an argument against pro-
visions such as Section 3(d) is that
it is no more than an extension of
one of the basic requirements of
patentability: non-obviousness.
Certainly, for an application to be
deemed non-obvious, it has to es-
tablish a technical advance over
what was known before.

But non-obviousness standards
are more effectively applied in in-
validity proceedings before a
court of law than by officials at the
IPO. The advantage that a provi-
sion such as Section 3(d) provides

dia has lower per capita income,
persistent poverty and by all ac-
counts rising inequality. It may be
said in the context that economic
progress here has been neither ef-
ficient nor equitable. Democracy
per se cannot be held responsible
for this. There are States in India
with superior social indicators
than China. This shows that not
only is democracy not a barrier to
development but also that similar
political institutions across India
have not resulted in same develop-
ment outcomes across its regions.
Nor can we remain complacent
that democracy is combined with
superior social indicators in some
parts of India when income levels
are lower here than what China
has demonstrated is achievable.

Deepening democracy

Given the growing inequality in In-
dia, the direction that public poli-
cy should now take is evident.
There is need to spread health and
education far more widely amidst
the population. India’s full panop-
ly of interventions, invariably jus-
tified as being pro-poor, have not
only not spread human capital,
but they have also not been able to
prevent a growing income inequal-
ity.

A ritualistic focus on the trap-
pings of democracy, from frenetic
election campaigns to stylised
skirmishes in the legislatures, has
not worked to deliver its promise.
We now need to reorient public
policy so that the government is
more enabling of private entrepre-
neurship while being directly en-
gaged in the equalisation of oppor-
tunity through a social policy that
raises health and education levels
at the bottom of the pyramid.

Pulapre Balakrishnan is Professor of
Ashoka University and Senior Fellow of
IIM Kozhikode

is the ability to question an appli-
cation at the IPO itself without hav-
ing to go through expensive and
time-consuming litigation. The
high cost of litigation poses signifi-
cant barriers. Cases are often set-
tled before reaching a conclusion,
in pay-for-delay settlements nego-
tiated by patent owners, where ge-
neric manufacturers are essential-
ly paid to stay off the market.
Patent litigation is expensive, but it
is the patient who eventually pays
a higher price — by being subject
to exorbitant medicine prices, dri-
ven by the unmerited exclusivity
that bad patents create.

As a check

Without Section 3(d), the Indian
public would have to bear the bur-
den of invalidating a bad patent
through litigation.

India is certainly not alone in
facing two connected challenges:
constrained government budgets
and urgent public health needs. As
Section 3(d) has been efficient in
separating the bad patents from
the good in India, it would be a
wise move for other developing
countries, grappling with similar
challenges, to incorporate similar
provisions in their law.

Feroz Ali is the IPR Chair Professor at IIT
Madras and Sudarsan Rajagopal is a
London-based patent analyst. They work
on a Shuttleworth Foundation project on
access to medicines

LETTERS TO THE EDITOR Letters emailed to letters@thehindu.co.in must carry the full postal address and the full name or the name with initials.

m To extract a favour from

Meeting Kulbhushan
Though the wife and
mother of Kulbhushan
Jadhav, who is being held in
Pakistan on charges of
spying, were allowed to
finally meet him in
Islamabad, it is unfortunate
that there was not much
communication possible
(“Jadhav meets family in
Islamabad”, December 26).
There was only a
semblance of a
conversation under the
watchful eyes of Pakistani
officials, and monitored
with CCTV cameras. The
Government of India must
continue to build pressure
on Pakistan and secure
Jadhav’s release.

N.J. RAVI CHANDER,
Bengaluru

= Though there is no ground
for Jadhav’s arrest, his
incarceration and pending
death penalty for alleged

espionage activities, the
world knows that it is a
pressure tactic being
adopted by Pakistan. The
picture on the front page was
worth a thousand words; the
expectant eyes of Jadhav’s
mother and his wife are
poignant. India should
examine using every possible
channel to save him from the
death row. Even approaching
China, an ally of Pakistan,
should be thought of.

S. KUMAR,
Chennai

m Pakistan has moved only a
bit because of international
pressure and opinion. Going
through the details in the
report, it appears that the
meet was a cruel joke and a
drama. India should
continue its legal/diplomatic
battle and ensure that the
former naval officer is freed.

S.V. VENKATAKRISHNAN,
Bengaluru

Pakistan is a very tough task.
Therefore, a miracle
happened when Pakistan
allowed the family to visit
him after Himalayan
manoeuvring. The
permission granted to them
to see and talk to him even
through a glass barrier is by
itself a boon. This being the
position, there is no point in
picking holes in the
arrangement made. This is
likely to harden the attitude
of Pakistan against other
Indian prisoners in general
and Kulbhushan Jadhav in
particular.

India should control the urge
to muddle the issue, learn to
be be patient and take one
step at a time.

ROHITH SUNDARESAN,
Coimbatore

R.K. Nagar poll result
A close observation of
political events in Tamil

Nadu conveys two things
(Editorial - “Cash and
churn”, December 26). First,
public memory is short. The
anger and hatred shown
towards the Sasikala family
has almost disappeared after
the emergence of rebel
ATADMK candidate T.T.V.
Dhinakaran and his victory
in the R.K. Nagar
constituency by-election.
Second, it looks as though
Tamil Nadu is moving
towards political instability
even though one by-election
result cannot decide the
political trend in a State.
There is also a message for
the Dravida Munnetra
Kazhagam, which is the
principal opposition party. It
needs to be careful about its
future poll strategies and not
underestimate the political
manoeuvring capabilities of
other parties.

RAMEEZA A. RASHEED,
Chennai

= The surge in favour of
Sasikala’s nephew was
palpable, but few would have
predicted that he would end
up toppling even the two
established Kazhagams of
Tamil politics. Even though
R.K. Nagar voters have
bestowed a kind of
legitimacy on the Sasikala
faction, it is somehow
unacceptable that someone
should get to call the shots
on the basis of familial links
with Jayalalithaa’s
household.

Tamil Nadu is an advanced
State and deserves
enlightened leadership, not
the overlordship of those
who are imminently
unqualified. Mr.
Dhinakaran’s victory also
underlines the fact that the
‘revolving door’ electoral
politics of Tamil Nadu is far
from over.

MEGHANA A.,
Shell Cove, New South Wales, Australia

Questionable

Banning the airing of
“explicit” contraceptive
advertisements on television
between 6 a.m. and 10 p.m.
will not serve any purpose
(Editorial page, “Flawed, in
the name of indecency”,
December 25). The
youngsters of today are
well-informed about human
biology. Most films today
have provocative and
romantic scenes which
children are free to watch at
any time. Such scenes are
bound to “contaminate”
their minds. It would be
prudent to introduce the
subject of sex education in
schools to create awareness.
Don’t we teach children
about a “good” and a “bad
touch”? Then, why not
educate them about safe sex?

PREM K. MENON,
Mumbai
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